
TORT UPDATE 

 

By: Willam F. Kendig and Alexander J. Mijalis 

 

2025 Legislative Changes 

 

Generally, the default date for the effectiveness of all new legislation is August 1, 2025, 

unless otherwise specified. 

 

A significant point of discussion is whether the changes in the law are retroactive or 

prospective.  Per Article 6 of the state constitution, in the absence of a contrary 

legislative expression, substantive laws apply prospectively only.  Procedural and 

interpretative laws apply both prospectively and retroactively, unless legislative intent 

to the contrary. 

 

However, the changes to the Louisiana Direct Action Statute from last year are still 

being litigated as to whether those changes were substantive or procedural, and thus, 

whether to be applied retroactively or prospectively. 

 

Direct Action Statute Update:  The Second Circuit has not answered the question of 

whether the changes are to be retroactively applied.  However, in Kayla Davis, et al. v. 

Old American Indemnity Co., et al., No. 652796-A, 1st JDC, Caddo Parish LA,  Judge 

Lafitte sustained the exception of no right of action filled by Sentry Insurance and 

dismissed it from the litigation pursuant to the changes to the statute.  Therein, the 

accident occurred on May 12, 2024 (before the statute revision), but suit was filed on 

September 17, 2024 (after the statute revision). The basic question is whether the 

changes apply to all lawsuits fled after August 1, 2024, or only those causes of action 

that arise after August 1, 2024.  Briefing has been submitted to the Second Circuit and 

hopefully an opinion will be rendered before year-end. 

 

1. Changes to Pure Comparative Fault 

 

a. Amended Louisiana Civil Code article 2323(A), and added Art. 2323(D) 

b. Effective Date:  January 1, 2026 

c. Synopsis of Changes:  Louisiana's pure comparative fault system is no more.  

Now, if a plaintiff is found 51% at fault or more, then his recovery is reduced to 

zero.  However, the jury is to be told about the effect of finding the plaintiff 

51% at fault.  Additionally, a plaintiff injured by an intentional tort shall not have 

his recover reduced even if his own fault is greater than 51% fault. 
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d. Open Questions:  What will be the jury instruction be for this change? Does it 

change how you argue to a jury?  Does this increase the likelihood of a true 50-

50 splits on liability?  What effect will this have in bench trials?  Will this have 

an effect on MSJ? 

2. Changes to Louisiana "No Pay, No Play" law 

a. Amends La. R.S. 32:866(A)(1), (C), and (F) 

b. Effective Date:  August 1, 2025 

c. Synopsis of Changes:  The penalty for being uninsured has been increased from 

$15,000 for personal injury and $25,000 for property damage to $100,000 for 

both.  Thus, if an injured plaintiff does not have the minimum limits of required 

insurance, then his proven damages will be reduced by $100,000.  The 

exceptions that existed beforehand do remain (Intoxicated offending driver, 

hit-and-run, commission of a felony, no application to passengers). 

d. Practical Effect:  How many cases come through with "no pay, no play" 

Implicated? Even though the number is small, this will likely result in those 

claims not being filed unless catastrophic injury is in play. 

3. Changes to the Housley Presumption 

a. Creates Louisiana Code of Evidence article 306.1 

b. Effective Date:  May 28, 2025 (prospective only, applying to causes of actions 

arising after this date) 

c. Synopsis of Change:  Expressed intent to legislatively overrule Housley v. Cerise, 

and eliminates the presumption of medical causation when there is a lack of a 

prior medical history.  

d. Practical Effect:  The plaintiff now bears the burden of proof at trial to 

demonstrate causation between his Injuries and corresponding medical 

treatment with the accident In question. 

e. Query:  Has anyone ever actually tried to present a personal injury claim without 

medical evidence of causation from a doctor or medical records, and if so, how 

impactful would that be before a judge or jury? 

4. Prohibition against General Damages for Undocumented Persons 

a. Creates Louisiana Civil Code article 2315.12 
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b. Effective Date:  August 1, 2025 

c. Synopsis of Change:  Undocumented persons (defined as someone In the 

United States unlawfully according to the Federal Immigration and Nationality 

Act) shall not be awarded general damages or past and future lost wages.  

However, this only applies to those injured in an "automobile accident".  It also 

does allow such a person to proceed against his own UM/UIM Insurance policy 

in which he was named an insured. 

d. Query:  Why just automobile accidents? What about slip and falls?  What about 

property damages or past and future medical specials? 

e. Next Steps:  This will very likely face constitutional challenge under the Equal 

Protection Clause. 

5. Changes to the Collateral Source Rule 

a. Amends La. R.S. 9:2800.27  

b. Effective Date:  January 1, 2026 (prospective only to causes of action FILED after 

this date).   

c. Query No. 1:  Usually prospective application applies to causes of action 

ARISING after the effective date, not the filed date.  Will this be challenged?  

Does this change suggest that lawsuits will be rushed to file as of December 31, 

2025? 

d. Synopsis of Change:  Louisiana adopts a pure "paid and incurred" framework 

for past medical specials.  Limits the recovery of a plaintiff's medical expenses 

to those paid by health Insurance, Medicare, Medicaid, or attorney discount, 

plus any deductibles or co-pays paid and owed balances incurred by the 

plaintiff/patient.  However, the jury is to be told about both the amount billed 

and the amount actually paid.  Recall that previous efforts at tort reform allowed 

the plaintiff to recover the amount actually paid, plus 40% of the (write-off) 

difference between the amount billed and amount paid.  This "extra" is no 

longer allowed. 

e. Query No. 2:  What are the likely workarounds here? Will doctors and hospitals 

treating litigants simply not take health Insurance? There is nothing compulsory 

in the amendment requiring the use of health insurance, Medicaid, or Medicare 

even if the patient/plaintiff has such coverage.  Will the patient simply be on 

the hook for some deposit with the large balance being asserted by a lien? 
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f. Query No. 3:  What is the impact on future medical special awards? 

g. Practice Tip:  Discovery now should include requests for documents and 

information regarding any pay arrangements between the treating providers, 

the plaintiff/patient, and his attorney. 

6. Cameras In Commercial Vehicles 

a. Creates La. R.S> 22:1482.2 

b. Effective Date:  January 1, 2026 

c. Synopsis:  Insurers must offer premium discounts to commercial vehicles 

equipped with functioning dashcams and telematics systems.  To qualify, the 

equipment must be installed at the time of the policy issuance or renewal, 

comply with certain technical standards prescribed by the Commissioner of 

Insurance, and remain in continuous use during the policy term. 

d. Practice Tip:  Discovery in commercial vehicle auto accidents should include 

requests for documents and information regarding dash cams, real-time vehicle 

tracking information, and data concerning location, speed, etc. 

7. Prescription for Wrongful Death and Survival Actions 

a. Amends Louisiana Civil Code articles 2315.1 and 2315.2 

b. Effective Date:  August 1, 2025 

c. Synopsis of Change:  Extends the prescriptive period for these actions to one-

year from the death of the deceased OR two years from the date of Injury, 

whichever Is longer. 

d. Careful:  Do not assume that you have two years from the date of loss to file 

suit in all wrongful death and survival cases.   

i. Example 1:  This does not change the one-year prescriptive period and 

three-year peremptive period under the Louisiana Medical Malpractice 

Act. 

ii. Example 2:  This does not change the one-year prescriptive period under 

the Louisiana Products Liability Act. 

8. Changes to Definition of Medical Malpractice 
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a. Amends La. R.S. 40:1151.1(6) and 1231.1(A)(9), (10), and (13) 

b. Effective Date:  August 1, 2025 

c. Synopsis of Change:  Expands the definition of health care and malpractice in 

the Medical Malpractice Act to include administrative, custodial staff, and those 

in a managerial capacity.  This provides additional layers of protection to heath 

care providers, as several large judgments have been awarded against nursing 

homes and other medical providers under theories of insufficient staffing and 

other administrative matters.  Now such claims would be included within the 

statutory cap on damages. 

9. Electronic Filing Mandated 

a. Amends Louisiana Code of Civil Procedure article 253(B)(2) and Louisiana Code 

of Criminal Procedure article 14.1(B), and creates Code of Civil Procedure article 

253(B)(3) 

b. Effective Date:  January 1, 2026 

c. Synopsis of Change:  Clerks of Court in all 64 parishes in Louisiana have gone 

electronic and applies to all pleadings filed in civil and criminal matters.  Now, 

lawyers are mandated to file pleadings electronically but may also file them in 

person in paper at the courthouse.  These restrictions do not apply to in proper 

person litigants, who may still file by mail and fax.  However, the following 

original documents may be filed in paper form by mail or in person: original 

will and testament, original promissory note or other similar instrument, 

motions for default that do not require a hearing, and documents required to 

be in original format in order to support or defend a claim. 

10. Changes to the Rules of the Road 

a. Put the Phone Down – prohibits the use of hand-held wireless devices while 

driving.  Notably, a police officer cannot seize your phone and can only issue a 

warning citation until January 1, 2026.  Thereafter, the fine is $100, unless In a 

school zone, the fine Is $250.  It is a secondary offense only, which means it 

cannot be the sole reason for the stop or subsequent search - unless in a school 

zone, in which it is a primary offense.  If in a collision due to the phone usage, 

then the fines are doubled.  There are exceptions for emergency situations, 

reporting an emergency situation while driving on the shoulder, and while the 

vehicle is stopped and in park. 
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b. Left-Lane Is for Passing – amends La. R.S. 32:71(B)(2), made effective August 1, 

2025, and removes the 10 MPH or less stipulation for the offense to trigger 

and increases the penalty for driving slowly in the left lane. 

c. Speed Camera Conundrum -- limits the use of automated speed enforcement 

devices and mobile cameras to lawfully posted school zones only, and requires 

local municipalities to post signs indicated the presence of the automated 

speed enforcement devices.  Notably, it also prohibits the issuance of criminal 

fines and fees by mail as a result of the automated speed enforcement, and also 

notes that the failure to pay such a fine will not be reported to any credit 

bureau.  Interestingly, the limited use does not apply to cities with populations 

between 15,000 and 16,000 people that are also within parishes of between 

70,000 and 90,000 people.  Hmm - who is implicated by that? 

11. Odds and Ends  

a. Gypsum Immunity – creates La. R.S. 3:1424, made effective August 1, 2025, 

which exempts gypsum suppliers and agricultural producers or landowners that 

utilize gypsum from civil liability arising out of the gypsum utilization when 

following all laws, rules, regulations, and specifications. 

b. Donated Medical Equipment Immunity – creates La. R.S. 9:2793.13, made 

effective August 1, 2025, which limits liability for a nonprofit organization that 

gratuitously donates medical equipment or supplies in proper working 

condition at time of donation and not subject to product recall, unless the 

damage or injury was caused by gross negligence or willful or wanton 

misconduct. 

c. Ivermectin Dispensing – creates La. R.S. 37:1218.3, made effective June 20, 2025, 

which provides Immunity to a pharmacist acting in good faith and with 

reasonable care dispensing Ivermectin to a person 18 or older pursuant to a 

standing order issued by a health-care professional with authority to write 

prescriptions. 

d. Losing Plaintiff In Suit Against Gun Manufacturer – amends La. R.S. 9:2800.60 

and La. R.S. 40:1799, made effective August 1, 2025, to codify that firearms and 

ammunition sales by licensed entities/dealers is lawful activity and not 

unreasonably dangerous; and further that the Louisiana Products Liability Act 

does not Impose liability on a gun or ammunition manufacturer for improper 

use of a properly designed product -- essentially "guns don’t kill people; people 

kill people".  But It also goes further and includes a "loser pays" provision - such 
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that a losing plaintiff is liable for all of the defendant's attorney fees, costs, and 

compensation for loss of Income and expenses as a result of the lawsuit. 

e. False Imprisonment – creates La. R.S. 9:2800.30, made effective August 1, 2025 

(prospective only), which limits the liability of a public entity for false 

imprisonment of an offender sentenced to a term of imprisonment and requires 

offender challenging the computation or calculation of the offender’s sentence, 

release date, good time date, or parole date to pursue that claim through the 

Corrections Administrative Remedy Procedure, including judicial review in the 

19th JDC.  

f. School Employee Bill of Rights – amends and creates new portions to La. R.S. 

17:416, made effective June 20, 2025, which establishes a bill of rights for 

employees in public schools, including the right to work free from frivolous 

lawsuits, right to qualified immunity, right to a legal defense and 

indemnification by the school board for actions taken within professional 

duties, right to perform noncomplex medical procedures under certain 

documented situations, right to administer medications only under certain 

documented situations, and the right to take disciplinary actions against unruly 

students, among others.  The list of rights is five pages long and has the 

potential of creating claims by school employees against school boards, 

parents, and students who violate these "rights". 

g. Property Loss Claim Estimates – amends La. R.S. 22:1923(2)(q), made effective 

July 1, 2025, which notes that alteration of a repair estimate without notification 

to the author of the estimate, supplement, or revision is a fraudulent insurance 

act. 

h. Mandatory Use of Force Reports – amends La. R.S. 40:2554, made effective 

August 1, 2025, which mandates a written report be created with any law 

enforcement officer uses physical force on a member of the public.  Note: there 

is no clarity on whether this applies to off-duty officers In a security or "rent-a-

cop" roles. 

i. Notary Bond Increase – amends various provision, made effective February 1, 

2026, and increases the bond amount that a notary public must maintain from 

$10,000 to $50,000.  Licensed attorneys are exempt. 

j. Proposed Constitutional Amendment re: Judges – would increase the 

mandatory retirement age for judges from 70 to 75, while still allowing a judge 

to finish a term regardless of age. 
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k. Chemtrails are Banned -- creates La. R.S. 32:2057, made effective August 1, 

2025, which bans chemicals or other substances from being sprayed into the 

air by airlines.  Crop Dusting and firefighting activities at 1000 feet or below are 

exempted. 

12. What did not make It In this Year? 

a. Senate Bill 111 sought to legislatively overrule Kelly v. State Farm by setting a 

requirement for an insurer's bad faith to have received a written offer within 

the policy limits and be given an adequate opportunity for discovery.  This bill 

was passed by both the House and Senate but was vetoed by the Governor.  

The concern was over essentially eliminating the validity of pre-suit bad faith 

claims. 

2025 Jurisprudential Pronouncements 

 

1. Dupree v. Bossier Parish School Board, 56,091 (La. App. 2 Cir. 2/26/25), 408 So. 3d 468 

 

A student at Plain Dealing Middle School slipped and fell in the girls' bathroom caused 

by water on the floor by a toilet, injuring her ankle and foot.  The School Board filed 

for summary judgment on the contention that the plaintiff could not prove the 

temporal element of notice.  In support, the School Board submitted the affidavit of a 

custodian indicating that he was in the bathroom minutes before and there was 

nothing on the floor.  The trial court granted summary judgment, and the Second 

Circuit affirmed finding that the plaintiff could not establish that the water was on the 

floor before she fell, and thus, could not exclude the possibility that she caused the 

water to splash out of the toilet as she fell.  Relevant for future use, the statement that 

periodic inspection of one's property for defective conditions is intertwined with 

constructive notice, and the lack of such inspection is only one factor by which a which 

a factfinder may determine that the complained-of defect existed for such a length of 

time that it should have been discovered upon the exercise of reasonable care. 

 

2. Washington v. Shreveport Loop LP, 56,169 (La. App. 2 Cir. 2/26/25), 409 So. 3d 316 

 

Tenant of an apartment complex was injured when he was leaning on a second level 

balcony railing that failed, causing him to fall to the ground. The issue was one of 

notice of the defect in the railing and the language of the lease between tenant and 

landlord.  The written lease agreement stated that "resident assumes sole 

responsibility for the condition of the premises" and further that "owner shall not be 

responsible for damage or Injury caused by any alleged vices or defects in or on the 

premises".  While the court of appeal noted that language it did not seem to enforce 
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It against the plaintiff.  Rather, the court then noted that the plaintiff's deposition 

confirmed that he never noticed any problems with the railing in question, never 

complained about the railing to anyone, and did not know about any other complaints 

from other people.  On this basis, the court of appeal concluded that the owner had 

no notice of any defect. 

 

3. Mendoza v. ACE Prop. and Cas. Ins. Co., 2025 WL 1502349 (La. App. 5 Cir. 5/27/25) 

 

An airport employee tripped and fell on a broken concrete ramp.  This case provides 

a good summary of the current law in concrete deviation cases.  First, the court also 

noted that the plaintiff's knowledge of the deviation (he had walked through it over 

100 times) was not enough to make it "open and obvious" such that no duty was owed 

The court then shifted to other factors and noted that deviations of less than 2 Inches 

have routinely been held to not be unreasonable risks of harm -- confirming that the 

size and extent of the deviation is a necessary consideration.  .  Because the court did 

not have any evidence as to the size of the deviation, it could not determine whether 

it presented an unreasonable risk of harm.  As a result, a genuine issue of material 

existed to preclude summary judgment.  

 

4. Campbell v. Orient-Express Hotels La, Inc., 2024-00840 (La. 3/21/25), 403 So. 3d 573 

 

Hotel guest sued Windsor Court in New Orleans after he was robbed and injured in 

the hotel's courtyard/driveway area.  The trial court granted summary judgment, the 

court of appeal reversed, but then the Supreme Court granted writs and reinstated the 

grant of summary judgment.  The opinion presents a good discussion regarding 

Louisiana law on the scope of a premise owner's duty to protect against the criminal 

acts of third parties -- which it held as follows -- there is a duty to take reasonable 

precautions against criminals, even though the owner does not insure its guests 

against violent crime.  The Supreme Court noted that courts of appeal have 

inconsistently interpreted these two principles and sought to clarify them under the 

guise of the duty/risk analysis.  The Court made clear that an Innkeeper does have a 

heightened duty of care and protection - similar to a common carrier - and further 

that dissimilar to standard business owners there is no duty to protect against the 

criminal acts of third parties, unless the owner had actual or imputed knowledge that 

the criminal conduct was about to occur. 

 

5. Pickney v. Richard, 2025 WL 1241663, (La. App. 3 Cir. 4/30/25) 

 

The plaintiff skipped school to go to a dice game at a local apartment complex.  He 

was carrying a gun for protection.  During the course of the game, he was accused of 
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stealing money and a fist-fight broke out.  The fight was broken up, but then the 

plaintiff returned to game.  One of the other participants then pointed a gun at him.  

He then decided to leave.  As he was walking off, the person that he got into the fight 

with took out a gun and began firing.  Then, two additional participants began 

shooting their guns at the plaintiff.  He was struck several times and rendered a 

paraplegic.  The plaintiff filed suit against those who fired guns and also the apartment 

complex.  Signage posted at the apartment complex indicated the presence of 24-

hour security with access granted to the Lafayette Parish Police Department.  The 

plaintiff argued that this was sufficient evidence that the apartment complex had 

assumed a heightened duty of protection.  The trial court granted summary judgment 

In favor of the apartment complex and the court of appeal affirmed.  In doing so, the 

court reasoning that simply taking on security measures does not mean that a business 

owner assumes a duty to protect against the criminal acts of third parties.  For there 

to be an assumed duty, then the person relying upon it must be aware of it and rely 

upon it.  (Note: many of the same cases discussed In Campbell). 

 

6. Uhack v. Lowe's Home Centers, Inc.. 2025 WL 985102 (La. App. 4 Cir. 4/2/25) 

 

Issue involved distinguishing between an employee and independent contractor.  

James was seen shoplifting at Lowe's.  An off-duty police officer working security at 

Lowe's, Garner, pursued James off-site by vehicle.  In the course of the car pursuit, 

James was involved in a collision with the plaintiffs.  The plaintiffs claimed that Lowe's 

was vicariously liable for Garner's actions and that Garner was partially at fault in 

causing the accident.  Lowe's filed for summary judgment, which was granted, and 

then affirmed by the court of appeal upon a finding that Lowe's did not exercise 

operational control over Garner. 

 

7. Truong v. Sanders, 56,015 (La. App. 2 Cir. 12/18/24), 402 So. 3d 685 

 

Deemed a matter of first impression by the court of appeal, the issue of betterment 

when determining property damages by a third-party insurer was resolved in favor of 

the plaintiff and finding insurer in bad faith. 

 

Supreme Court has granted writs and will hear arguments later this year. 

 

8. Thomas v. Owe Insurance Company, 2025 WL 1064943 (La. App. 5 Cir. 4/9/25) 

 

The plaintiff was injured in an auto accident when a delivery driver lost consciousness 

and struck her vehicle.  The plaintiff sued the company for which the delivery driver 

was driving, who claimed he was an independent contract, not an employee. The court 
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had previously granted summary judgment in favor of the defendant on the issue of 

vicarious liability. Additionally, the plaintiff alleged that the defendant company was 

independently negligent and had a duty to ensure its driver could complete his work 

without harming others.  Even though the court concluded the driver was an 

independent contractor It still analyzed whether the company was negligent in 

contracting with him -- as the law is clear that contracting with an irresponsible 

independent contractor may be independently negligent.  However, the court noted 

that what matters is the business's knowledge at the time of the contracting.  The 

business can only be liable if it had knowledge of irresponsibility of the independent 

contractor at the time the contract was entered Into.  Finding none, summary 

judgment was warranted. 

 

 

 

APPENDIX - STATUTORY CHANGES 
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Housley Presumption 
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Limitations on Damages for Unauthorized Aliens 
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Collateral Source Revision 
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Prescriptive Period Changes 
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Medical Malpractice Expansion 
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Gun and Ammo Immunity 
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Mandatory Reporting for Use of Force 
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Speed Cameras 
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Chemtrail Ban 

 

 


